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MEMORANDUM
This action is before the court on the notions of defendants
Hussmann Corporation (Doc. 66) and ASET Corporation (Doc. 63) for
summary judgnent. The parties have consented to the exercise of plenary
authority by the undersigned United States Magi strate Judge pursuant to
28 U.S.C. 8 6360, (Doc. 23.) A hearing was held on Cctober 17, 2007.

. BACKGROUND
This case arises out of an undercover investigation by ASET

Corporation (ASET) into enployee m sconduct at Hussmann Corporation’s
(Hussmann) Bridgeton, Mssouri facility. Plaintiff Archie E. Horton
brought this action for racial discrimnation against defendants
Hussmann and ASET, under Title VII of the Gvil Rights Act of 1964, as
anmended, 42 U. S.C. § 2000e, et seq., and 42 U S. C § 1981. (Doc. 40.)
In Count | of his anended conplaint, Horton clains Hussmann vi ol at ed
Title VIl by targeting him for investigation because of his race and
firing him because of his race. In Count 11, he clains Hussmann
violated § 1981 by firing himbased on his race. In Count IIl, Horton
clainms ASET violated § 1981 by participating in the race-based
i nvestigation and his racially-notivated discharge. ( 1d.)

Inits answer, Hussmann denies that it discrimnated agai nst Horton
in violation of Title VI and § 1981. I nst ead, Hussmann argues the
decision to fire Horton was based on legitimate, nondiscrimnatory
reasons, and race played no role in the decision. (Doc. 42.) 1Inits
answer, ASET also denies it participated in discrimnating against
Horton in violation of § 1981. Instead, ASET argues its decisions



concerning Horton were based on legitimte, nondiscrimnatory reasons,
and race was not a factor. (Doc. 50.)

On Septenber 27, 2007, the court issued an order, ruling the
parties’ notions to strike portions of the record. (Doc. 92); Horton
v. Hussmann Corp., No. 4:05 CV 65 DDN, 2007 W. 2885166 (E.D. M. Sept.
27, 2007).

1. STATEMENT OF UNDI SPUTED FACTS
Archi e Horton brought this action on the belief that he was fired

from Hussmann because of his race. (Doc. 67, Ex. Aat 3.) Horton works
at Hussmann's Bridgeton facility, where the conpany nanufactures
commercial refrigeration equipnment. The conpany enpl oys close to 1, 500
enpl oyees; about half of the enployees are African-Anmerican. (Doc. 80
at 11.)

Hussmann hired Horton on August 3, 1993. (Doc. 67, Ex. Cat 1.)
I n August 2002, Hussmann hired ASET to conduct an on-site investigation
into enpl oyee m sconduct at the Bridgeton facility. (Doc. 64, Ex. A at
1; Doc. 67, Ex. D at 1.) In a letter to Richard Kurt, the Hunan
Resour ces Manager at Hussmann, Charles Carroll explained the nature of
ASET’' s investigation. “The purpose of this investigation shall be to
observe and docunent theft of conpany or personal property, illegal drug
use or dealing, unsafe work practices, violations of conpany policies
and procedures, as well as other inproper or unethical activities that
may becone apparent.” (Doc. 67, Ex. D at 1.) As part of the
i nvestigation, one or nore undercover agents would pose as a Hussmann
enpl oyee. The letter added that ASET would provide witten and verba
reports to Hussmann representatives. (1d.) Charles Carroll is the
Presi dent and CEO of ASET. (Doc. 64, Ex. A at 1.)

Jocel yn Taylor was the undercover agent assigned to the Hussmann
i nvesti gati on. Oen F. Mrtin, a former police officer, was also
assigned to the Hussmann investigation, but he operated primarily from
ASET headquarters. Martin acted as a supervisor of the investigation
and reported to Carroll. Taylor reported to both Martin and Carroll
Tayl or was at the Hussmann facility from Cctober 4, 2002 until June 26,



2003. (Doc. 77, Ex. 3 at 2.) As part of her investigation, Taylor
prepared various reports for Hussmann. ( 1d. at 3.)

Only ASET conducted the investigation. (Doc. 80 at 14.) No one
wi th ASET ever subjected Horton to any racially offensive speech. I n
addition, no one with ASET ever personally told Horton that African-
Americans were the target of the investigation. (Doc. 67, Ex. A at 6-
8).! Nothing Taylor said to Horton indicated she was specifically
targeting African-Anericans for investigation. ( 1d. at 8.)

During the course of her investigation, Taylor kept a |og of her
daily activities. (See Doc. 67, Ex. E.) On October 23, 2002, for
i nstance, Taylor reported doing audits on line 15, and nmaking three new
contacts: Cozen Harris, an African-Anerican nale, Mark More, a white
mal e, and Rick, another white mal e. (Doc. 67, Ex. E at 18, 21.) O
Cct ober 31, 2002, Taylor reported doing audits on line 16A, and naking
contacts with two nen named M ke, both white, Scott, a white male, and
Ed, an African-Anerican male. (ld. at 17.) On Novenber 12, 2002, she
reported doing audits on |ines 2A, 4A, 8A, and 15A, and meki ng cont act
with Joe Zerkle, a white male. (ld. at 13.) On Novenber 19, 2002
Tayl or reported having a conversation with Scott, a white nale, about
hi s attendance problens. (1d. at 11, 17.) On Novenber 25, she reported
having a drug-rel ated conversation with an African-Aneri can nal e, though
he m ght have been biracial. Taylor did not catch his nanme. She also
noted meki ng contact with Paul and Kevin, both white males. She did
audits on lines 4A and 15A that day. (1d. at 7.)

Taylor’s log reports continued into Decenber and January. On
Decenber 10, 2002, Tayl or noted having another drug-rel at ed
conversation, in which she asked Tom a white male, where she m ght get
some marijuana. According to Taylor, Tomresponded that Steve, a white
mal e, might be able to help her. Taylor also noted making contact with
Archie Horton for the first tine. (ld. at 5-6, 18.) On Decenber 11

! Horton, however, believes that the investigation only targeted
African- Anreri can enpl oyees. (Doc. 40 at 1.) Meanwhi | e, Hussmann
asserts that Taylor contacted a great nunber of white enpl oyees - as
noted by Taylor’s daily reports back to ASET. (Doc. 67 at 4.)
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Tayl or reported having a drug-related conversation with Keith. 2 She
al so noted nmaki ng contact with Beverly, a white femal e, and doing audits
on lines 2A, 4A, and 16A. (ld. at 3.) January 17, 2003 is the | ast day
of Taylor’s daily log reports. She reported doing audits on |ines 3A,
15A, and 16A, and nmeking contact with Jaine, a white fenmale. (1d. at
1.)

Archie Horton and Keith Harris each worked on line 16. Between
ei ght and ten Hussmann enpl oyees worked on line 16. O those enpl oyees,
four were African-Anerican, including one who was a supervisor. (Doc.
80, Ex. 2 at 9.) In his deposition, Horton stated that Taylor spent a
lot of tinme on line 16, and in his opinion, only hung around Afri can-
Ameri cans. (Doc. 67, Ex. A at 25.) He believed she paid particular
attention to Harris during the breaks. Horton said he never saw Tayl or
speaking to any white enployees at Hussmann, or any white enployees
speaking to Taylor. (Doc. 80, Ex. 2 at 5, 9.)

On June 5, 2003, and July 2, 2003, ASET prepared an Executive
Summary Report. The reports provided sunmaries of Agent Taylor’s
i nvestigative activities. The facts within the summaries are derived
fromdaily activity reports, incident reports, financial reports, client
recommendat i ons, and police recommendations. (Doc. 67, Exs. F, G) 1In
the June 5 summary, ASET provided a break-down of possible conpany
vi ol ations. (Doc. 67, Ex. F at 3.) According to the report, five
enpl oyees had possible drug-related violations: Keith Harris, Archie
Horton, Antwon “Tony,” Alex, and “Short Dog.” Five enployees had
possi bl e non-drug related violations: Keith Harris, Ed Johnson, Mron
Jones, Mark, and Darren D. (ld.) Anmong the listed individuals, Keith
Harris, Archie Horton, and Antwon “Tony” are noted to be enpl oyees who
possibly commtted crimnal violations. The sunmary report does not
list anyone’s race. ( See id.)

According to the June 5, 2003 report, Horton’s all eged drug-rel ated
violation occurred on March 13, 2003. On that day, Taylor reported
having a general conversation wth Keith Harris and Archie Horton

2 Keith’s race is not indicated in the log report. (Doc. 67, Ex.
E at 3.)
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During the conversation, the report notes, “Keith gave Archie a bag of
suspected Marijuana.” (1d. at 10.)

Horton has snoked marijuana in the past. |In his deposition, he
noted that in the three nonths before being fired, he had snoked at
| east two joints. (Doc. 67, Ex. A at 31.) Horton also admitted to
snoking a joint the day before the interview on July 22, 2003. (ld. at
37.) Horton reported buying his marijuana fromsoneone who di d not work
at Hussmann. A friend had referred himto this dealer sone ten years
ago. (ld. at 32.)

Horton never saw any whites snoking marijuana at work, and never
personal ly heard any discussion anong white enpl oyees regarding drug
use. (Doc. 67, Ex. A at 33-34.) As hearsay, Horton had heard from
Keith Harris that Tammy Manzella, a white worman, would sell marijuana
on the job. In fact, Harris stated he was buying marijuana from
Manzel la. (Doc. 67, Ex. A at 87-89.)

On July 22, 2003, den Martin, the ASET supervisor, interviewed
Hor t on. (Doc. 67, Ex. H.) Keith Kni epkanp, the Human Resources
Manager, was present during the interview (Doc. 67, Ex. H at 17.)
During the interview, Murtin told Horton that he had been seen
possessing illegal drugs on conpany property on March 13, 2003. (1d.
at 13-15; Doc. 67, Ex. A at 23.) At the end of the interview, Kniepkam
told Horton that he was being suspended while Hussmann conpleted an
i nvestigation of the incident. (Doc. 67, Ex. H at 17-18; Doc. 67, Ex.
A at 9.) The next day, Horton reported to the Hussmann facility for a
second neeting. At this neeting, Kniepkanp inforned Horton that he was
being fired. (Doc. 67, Ex. A at 9-12.) Kni epkanp acted professionally
and did not make any offensive remarks when he told Horton of his
termnation. (ld. at 15.) ASET did not fire Horton. (Doc. 77 at 5.)

Martin interviewed five other Hussmann enpl oyees in “shut-down
interviews,” all of whomwere African-Anerican. Besides Horton, Martin
also interviewed Keith Harris, with respect to a nunber of |egal and
conmpany vi ol ati ons. Ed Johnson and Mark Knox were interviewed for
suspect ed sexual harassment, Chris “Shortdog” Perry was interviewed for
suspected marijuana use, and Darren Garner was i nterviewed for suspected
al cohol use on conpany prem ses. (Doc. 77, Ex. 3 at 3-5.)
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After being fired, Horton was out of work for about three nonths.
(Doc. 67, Ex. A at 16.) During this time, he did not prepare a résung,
attend any job fairs, or search for jobs on-line, though he did search
the St. Louis Post-Dispatch job advertisenents and apply for

unenpl oyment benefits. Horton received unenpl oynent benefits in the
amount of $250 a week while unenployed. Horton's pay at Hussmann was
around $425 per week. (Ld. at 17-20.) Hussmann rehired Horton on
Cct ober 27, 2003. (Doc. 80, Ex. 1 at 1; Doc. 77, Ex. 5 at 11.) Horton
was therefore out of work from July 22, 2003 until October 27, 2003.
(Doc. 77, Ex. 5 at 11.)

During his enploynent with Hussmann, Horton was never subjected to
any racially derogatory or offensive speech by a supervisor. (Doc. 67,
Ex. A at 27-28.) The collective bargaini ng agreenent between Hussmann
and the union stated that Hussmann would not discrimnate for, or
agai nst, any enpl oyee on account of race, creed, or color. (Doc. 67
Ex. B at 29.) The collective bargai ning agreenment al so provided that

“Ialny enmployee . . . in possession of illicit drugs during working
hours or while on conpany property will be subject to discharge.” (ld.
at 45.)

On January 18, 2005, Horton filed this lawsuit. (Doc. 2.)

[11. SUMVARY JUDGVENT
Sunmary j udgnment nust be granted when the pl eadi ngs and proffer of

evi dence denonstrate that no genuine issue of material fact exists and
the nmoving party is entitled to judgnent as a matter of law. Fed. R
Cv. P. 560, Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986); Devin
v. Schwan’s Honme Serv., Inc., 491 F.3d 778, 785 (8th Gr. 2007). The
court nust view the evidence in the light npst favorable to the

nonnmovi ng party and accord it the benefit of all reasonable inferences.
Devin, 491 F.3d at 785. A fact is "material,"” if it could affect the
ultimate disposition of the case, and a factual dispute is "genuine,"
if there is substanti al evidence to support a reasonable jury verdict

in favor of the non-noving party. Die-Cutting Diversified, Inc. v.
United Nat'|l Ins. Co., 353 F. Supp. 2d 1053, 1054-55 (E.D. M. 2004).




Initially, the noving party nust denonstrate the absence of an
issue for trial. Celotex, 477 U S. at 323. Once a notion is properly
made and supported, the nonnmoving party may not rest upon the
allegations in its pleadings but mnust instead proffer admssible
evi dence that denonstrates a genuine issue of material fact. Fed. R
Cv. P. 56(e); Howard v. Colunbia Pub. Sch. Dist., 363 F.3d 797, 800
(8th Cir. 2004); Krein v. DBA Corp., 327 F.3d 723, 726 (8th Cr. 2003).

V. DI SCUSSI ON
Inits notion for summary judgnent, Hussmann argues that there is

no genuine issue of material fact and Horton cannot establish a prim
facie case of racial discrimnation. |In particular, Hussmann mai nt ai ns
that Horton cannot establish that any simlarly situated enpl oyee was
treated differently. Even assum ng he could establish a prima facie
case, Hussmann clains Horton could not establish that the legitimate,
nondi scrimnatory reasons for firing Horton served only as a pretext.
Final ly, Hussmann argues that Horton failed to mtigate his damages and
should not receive back pay if the case survives summary judgnent.
(Docs. 67, 85.)

In response to Hussmann's notion, Horton argues that he has
established a prinma facie case of discrimnation. In particular, he
argues Hussmann has overstated the plaintiff’s burden under the
McDonnel | Dougl as schenme. According to Horton, a plaintiff’s burden at

the prima facie stage is minimal, and in a wongful term nation case the
plaintiff does not need to show simlarly situated enployees were
treated differently. That said, Horton maintains that he has proved
Hussmann treated himdifferently than white enpl oyees. He also argues
t hat the conpany has failed to articulate a legitimte,
nondi scrim natory reason for its conduct through adm ssible evidence.

Finally, Horton clainms Hussmann has not proved he should not receive
back pay. (Doc. 80.)

Inits notion for summary judgnment, ASET argues that Horton cannot
prove a prinma facie case of racial discrimnation. |In particular, ASET
mai ntains that it did not enploy Horton and therefore did not discharge
himor participate in the decision to discharge him ASET al so argues
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it had no knowl edge of Hussmann’s disciplinary procedures, did not nmake
any reconmmrendations to Hussmann, and had no know edge of what the
conmpany’s response mght be. Finally, ASET argues that Horton’s
di scharge was rescinded. (Doc. 64, 86.)

In response to ASET' s notion, Horton argues that ASET inpaired his
enpl oynment relationship wth Hussmann, in violation of § 1981. Mor e
precisely, Horton argues there is sufficient evidence to allow a jury
to conclude ASET played a role in his discharge. According to Horton
ASET was aware of the relationship between Horton and Hussmann, and a
jury coul d conclude that ASET knew its conduct coul d jeopardi ze Horton's
enpl oynent . Finally, Horton argues that his reinstatenent is
irrelevant. (Doc. 77.)

A. Di scrimnation under Title VII

Title VII of the Cvil R ghts Act makes it unl awful for an enpl oyer
to “fail or refuse to hire or to discharge any individual, or otherw se
to discrimnate against any individual with respect to his conpensati on,
terns, conditions, or privileges of enploynent, because of such
i ndividual's race, color, religion, sex, or national origin.” 42 U.S.C
§ 2000e-2(a)(1). A plaintiff conplaining of discrimnation nmay survive

a notion for summary judgnent in two ways. Arraleh v. County of Ransey,
461 F. 3d 967, 974 (8th Cr. 2006), cert. denied, 127 S. C. 2100 (2007).
First, the plaintiff may present direct evidence of discrimnation. |d.

Direct evidence is evidence show ng a specific link between the all eged
di scrimnatory aninus and the chall enged decision. [d. This |ink nust
be sufficient to allow a reasonable fact finder to conclude that an
illegitimate reason actually notivated the adverse enpl oynent action.
Id. If direct evidence is unavailable, the plaintiff rmay avoid summary
judgnment by creating an inference of unlawful discrimnation under the
Supreme Court’s MDonnell Douglas analysis. Id. at 975 (citing
McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 802-05 (1973)).

The McDonnel |l Dougl as anal ysis consists of a three-prong, burden-
shifting analysis. Carpenter v. Con-Way Cent. Express, Inc., 481 F.3d
611, 616 (8th Cir. 2007). In the first prong, the plaintiff nust
establish a prima facie case of discrimnation. St. Mary's Honor Ctr
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v. Hicks, 509 U S. 502, 506 (1993). To establish a prima facie case of
discrimnation under Title VII, a plaintiff nust show (1) he is a
menber of a protected class; (2) he nmet his enployer’s legitimte job
expectations; (3) he suffered an adverse enploynent action; and (4)
simlarly situated enpl oyees outside the protected class were treated
differently. Carpenter, 481 F.3d at 616. A plaintiff is simlarly
situated to enpl oyees outside the protected class if the other enpl oyees
were involved in, or accused of, the sane or simlar conduct, but were
disciplined in different ways. Rodgers v. U.S. Bank, N. A , 417 F.3d
845, 852 (8th G r. 2005) .3

Once a plaintiff has established a prima facie case of

discrimnation, the enployer may rebut the plaintiff’s case by
articulating a legitimate, nondiscrimnatory reason for its decision
Arraleh, 461 F.3d at 975. |If the enployer presents a nondi scrim natory
reason for its decision, the plaintiff has the opportunity to
denmonstrate that the enployer’'s offered reason is not the real reason
for the enploynment decision, but nmerely a pretext for discrimnation.
Id. at 975-76. Despite the burden shifting in MDonnell Douglas, the
ultimate burden of proving intentional discrimnation remins at al
times with the plaintiff. St. Mary's Honor Ctr. , 509 U S at 507.

As an initial matter, Horton argues the defendants have overstated

the plaintiff’s burden in establishing a prima facie case. |Instead of
having to prove simlarly situated enployees were treated differently,
Horton argues the fourth prong of the prima facie test requires himto
show “there really was a job opportunity at stake.” (Doc. 80 at 3.)
Hort on adds that a nunber of courts have criticized, and abandoned where
appropriate, the simlarly situated prong. In support of this position,
Horton cites Wllianms v. Ford Mdtor Co., 14 F.3d 1305 (8th G r. 1994),
a nunber of tinmes. Under Wllianms, a Title VII| plaintiff does not have

to show he was replaced by sonmeone outside his protected class. 1d. at
1307-08. WIllianms does not, however, establish a different test for a

3 In Rodgers, the court noted a conflict within the Eighth Crcuit
regarding the “simlarly situated” standard. Rodgers, 417 F.3d at 851.
At the prima facie stage, other panels have used a somewhat stricter
standard, asking whether the plaintiff was simlarly situated in all
rel evant respects to the enployees outside the plaintiff’s class. 1d.
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prima facie case. See id. at 1308. The court specifically stated that
a Title VII plaintiff nust show that his “discharge occurred under
circunmst ances which create an inference of discrimnation.” 1d. The
panel went on to note that WIlians had established a prima facie case
because “other simlarly situated enpl oyees outside his protected group
were treated differently.” 1d. at 1308-009. The court discussed the
definition of “simlarly situated.” 1d. at 1309. The law within the
Eighth Crcuit is clear: as part of his prima facie case, a Title VII
plaintiff nust show that simlarly situated enployees outside the
protected class were treated differently. See e.g. Devin v. Schwan's
Hone Serv., Inc., 491 F.3d 778, 788-89 (8th Cir. 2007); Thomas v.
Corwin, 483 F.3d 516, 529-30 (8th Cr. 2007); Carpenter, 481 F.3d at
616; Twyrmon v. Wells Fargo & Co. , 462 F.3d 925, 934 (8th Cir. 2006).
Horton al so argues that recent decisions of the Eighth Crcuit have

not required a plaintiff to establish a prima facie case. (Doc. 80 at
6) (citing Gordon v. Shafer Contracting Co., 469 F.3d 1191, 1196 (8th
Cir. 2006), Felsta v. Zogg Dernmatology, PLC, 488 F.3d 804, 810 (8th
Cr. 2007)). In Gordon, the Eighth Grcuit assumed, for the sake of
argunment, the plaintiff had established a prima facie case because

summary judgnment was proper under a pretext analysis. Gordon, 469 F. 3d

at 1196. In Fielsta, the court agreed “with the district court that
Fjelsta did not satisfy her prima facie case . . . .” Fjelsta, 488 F. 3d

at 810. These cases do not establish any rule for assuming a prim
faci e case.

Turning to his prima facie case, Horton has failed to offer legally
sufficient evidence that simlarly situated white enpl oyees were treated
differently. Horton could show that simlarly situated whites were
treated differently by proving Hussmann never disciplined white
enpl oyees suspected of m sconduct or white enpl oyees were sinply never
targeted for investigation. |In this case, Horton has not pointed to any
white enpl oyee, suspected of illegal activities, who went undi sci pli ned.
In fact, he admts that he never heard any white enpl oyees di scussing
drug-rel ated activities. Through inadm ssible hearsay, he attenpts to
associ ate Tammy Manzella, a white female, with illegal drug activities.
Not only is the reference to Manzella inadm ssible, but Horton does not
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all ege that either ASET or Hussmann suspected Manzella of the purported
m sconduct or were ever inforned of Manzella s alleged inproprieties.
See Cronquist v. City of Mnneapolis, 237 F.3d 920, 927 (8th Cr. 2001)
(Title VIl plaintiff cannot rely on hearsay to defeat a notion for

summary judgnent); see also Twynon, 462 F.3d at 930 n.3 (court cannot

rely on inadm ssible hearsay in deciding summary judgment notion).
Horton’s main theory of discrimnation rests with his assertion

that Taylor only investigated African-Anerican enpl oyees and spent nost

of her time around the plaintiff on line 16. Hussmann disputes this

assertion by pointing to Taylor's daily activity |og. In her daily
activity |og, Tayl or reports making contact with several different
Hussmann enpl oyees, a nunber of whom are white. In fact, on December

10, 2002, Taylor engaged Tom a white nmale, in a drug-related
conversati on. In addition, the notes fromthe daily |og show Tayl or
spent her tinme conducting audits on a variety of different lines. On
a notion for summary judgnment, Horton may not sinply rest upon his
al l egations; he nmust proffer adm ssible evidence that denonstrates a
genui ne i ssue of material fact. Fed. R Cv. P. 56(e); Howard, 363 F. 3d
at 800. Under the circunstances, Horton has failed to offer adm ssible
evidence that would create a material issue of fact with regard to
Taylor’s activities.

Finally, Horton notes that Hussmann only disciplined African-
Anmeri can enpl oyees. This alone is not enough to establish a prinma facie
case under Title VII. “[Tlhere is an inportant difference between
evi dence of a disparate inpact and evidence sufficient to support an
inference of intentional discrimnation.” Mirray v. Se. Pa. Transit

Auth., No. Cv. A 96-7971, 1998 W 98987, at *8 (E.D. Pa. Mar. 9
1998); see also N.Y. Gty Transit Auth. v. Beazer, 440 U.S. 568, 584-87
(1979) (urging caution when statistics are being used to prove

di scri m nation). In Mirray, the Transit Authority conducted an
i nvestigation into enployee msconduct. Mirray, 1998 W. 98987, at *1.
After being fired, Harold Murray clainmed racial discrimnation because
statistics reveal ed the investigation targeted a di sproporti onate nunber
of African-Anmericans. Id. at *4. Despite a sanple-size in the
t housands, the court found statistics alone were insufficient to

-11-



establish disparate treatmnent. ld. at *5, 8. In this case, only six
i ndi vidual s out of close to 1,500 enpl oyees were ultimately intervi ened
for wongdoing. This is sinply too small a sanple-size fromwhich to

infer Hussmann illegally discrimnated against African-Anmerican
enpl oyees. See Jones v. Provena St. Joseph Med. CGr., No. 98 C 5058,
2000 W 378528, at *7 (N.D. Ill. Jan. 7, 2000) (dealing with a sanple
size of fifteen enployees), aff'd, 234 F.3d 1273 (7th Cr. 2000).
“Where the sample group of conpared enployees is very small, the
possibility that the disparity is nmerely due to chance rises
significantly.” Id. Disparities taken from small sanples are
i nadequate to support an inference of discrimnation. Id. Horton's

statistical argunent is therefore unavailing.

Where a party has failed to make a sufficient showing on an
essential elenent of his case, other facts becone immterial, and
further analysis beconmes unnecessary. Celotex, 477 U S. at 322-23.
Horton has failed to offer any legally sufficient evidence that Hussmann
treated simlarly situated white enpl oyees differently. It is therefore
unnecessary to consider whether Hussmann proffered a legitimte,
nondi scrim natory reason for Horton’s discharge. 4 Unable to establish
an essential elenent of his prima facie case, sunmary judgnment i s proper
on Horton's Title VII discrimnation claim

B. Di scrim nation under 8 1981

Section 1981 provides that all persons within the United States

shall have, anong other rights, the sane right to make and enforce
contracts regardless of race. 42 U.S.C. § 1981; Domno's Pizza V.

McDonal d, 546 U S. 470, 475 (2006). The purpose of 8 1981 is to
prohi bit discrimnation in the perfornmance, nmodi fi cati on, and
termnation of contracts, as well as to protect the enjoynent of the

4T Horton argues Hussmann has not provi ded any adm ssi bl e evi dence
of the legitimte, nondiscrimnatory reason for firing Horton. (Doc.
96 at 1.) Yet, in his EECC charge, Horton stated, “[o]n July 22, 2003,

I was infornmed that | was being termnated for possession of non-
prescribed drugs on conpany premses.” (Doc. 67, Ex. C.) Thi s
statenent is adm ssible as an adm ssion by a party-opponent. Fed. R

Evid. 801(d)(2).
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benefits, privileges, terns, and conditions associated wth the
contractual relationship. Wllians v. Lindenwood Univ., 288 F.3d 349,
355 (8th Cr. 2002). Like Title VII, clainms under 8§ 1981 are governed
by the McDonnell Douglas burden-shifting analysis. [1d.

To establish a prima facie case of racial discrimnation under
§ 1981, a plaintiff nmust show (1) he is a nmenber of a racial mnority;
(2) the defendant intended to discrimnate against himon the basis of
race; and (3) the discrimnation concerned an area protected by the
statute. Id. Once the plaintiff establishes a prima facie case of
racial discrimnation, the burden shifts to the defendant to offer a
legitimte, nondiscrimnatory reason for its actions to rebut the
presunption of discrimnation. Id. If the defendant establishes a
legitimate, nondiscrimnatory reason, the burden shifts back to the
plaintiff to denponstrate the defendant’s reason is a nere pretext for
unl awf ul di scri m nati on. Id. Utimtely, the court nust determ ne
whet her the evidence is sufficient to create a genuine i ssue of materi al
fact as to whether the defendant intentionally discrimnnated agai nst the
plaintiff. 1d.

In his conplaint, Horton clains Hussmann violated § 1981 by firing
hi m based on his race and ASET violated § 1981 by conducting a race-
based investigation and participating in his racially-notivated
di schar ge. Since Horton has not offered legally sufficient evidence
that either Hussmann or ASET intended to discrimnate against him on
account of his race, each of these clains fails. During his enploynent
wi th Hussmann, Horton was never subjected to any racially derogatory
speech by a supervisor. During the interview on July 22, 2003,
Kni epkanp acted professionally and did not make any of fensive remarks.
Li kewi se, no one with ASET ever subjected Horton to any racially
of fensi ve speech, and no one with ASET ever personally told Horton that
African-Anmericans were the target of the investigation. See id. (the
repeated use of racial terms with references to crimnality and
accusations that the presence of African-Anericans created a climte of
fear raised an inference of discrimnatory intent); see also Browning
V. President Riverboat Casino-M., Inc., 139 F. 3d 631, 635 (8th Cr.
1998) (evidence of conduct or statements by supervisor or decision-nmaker
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reflecting a discrimnatory attitude can be sufficient to show race was
a notivating factor in an enploynent decision). Beyond his bare
al l egations, Horton has not offered any proof the defendants intended
to discrimnate against him See Fed. R Civ. P. 56(e); Howard, 363
F.3d at 800.

ASET al so argues it did not contract with Horton and therefore did
not impair Horton’s rights under § 1981. A section 1981 plaintiff nust
identify injuries flowing froma racially notivated breach of his own
contractual relationshinp. Domino’'s Pizza, 546 U.S. at 480. The

protections of § 1981 extend only to situations where “the plaintiff has
or would have rights under the existing or proposed contractual
relationship.” 1d. at 476. Under this test, a third-party intended
beneficiary of a contract may have rights under § 1981. 1d. at 476 n.5.
It is less clear, however, whether a wonged plaintiff may proceed
agai nst a defendant not a party to the contract. See Felton v. Polles,
315 F. 3d 470, 480 (5th Cr. 2002). “It is not clear whether a § 1981
claimlies against an individual defendant not a party to the contract

giving rise to the claim” 1d.; but see Flores v. Gty and County of

Denver, 30 F. App’'x 816, 819 (10th Gr. 2002) (finding privity of
contract not required to sue an individual defendant under § 1981)
Because Horton's cl ains against ASET fail for other reasons, the court
declines to address whet her extra-contractual defendants fall within the
scope of § 1981.

Finally, it is worth noting Hussmann does not have to prove Horton
actual ly purchased marijuana on company property before disciplining
him See Johnson v. AT & T Corp., 422 F.3d 756, 762 (8th Cir. 2005).
An enployer may legally fire an individual if it honestly believed the

i ndi vidual commtted an infraction. Id. An enployer’s honest belief
of wrongdoing, even if incorrect, and even if |ater disproved, does not
i ndi cate that unl awful discrimnation notivated the enpl oyer’s deci si on.
Id. at 762-63; see also Smth v. Papp dinic, P.A , 808 F.2d 1449, 1452-
53 (11th CGr. 1987) (“[!]f the enployer fired an enpl oyee because it

honestly believed that the enpl oyee had viol ated a conpany policy, even
if it was mstaken in such belief, the discharge is not ‘because of
race’ and the enployer has not violated § 1981.”). In this case, the
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agent’s investigation led to a witten report, inplicating Horton in a
drug purchase on Hussmann property. Under the circunstances, both ASET
and Hussmann coul d honestly believe Horton had conmitted a crine and act
accordi ngly. Under the collective bargaining agreenment, any Hussmann
enpl oyee in possession of illicit drugs during working hours or while
on conpany property is subject to discharge. ( Doc. 67, Ex. B at 45.)

Horton has failed to offer legally sufficient evidence that either
Hussmann or ASET intentionally discrimnated agai nst him on account of
his race. Unable to establish an essential elenent of his prima facie
case, sunmary judgnent is proper for both Hussmann and ASET on Horton's
§ 1981 discrimnation clains. See Celotex, 477 U. S. at 322-23.

V. CONCLUSI ON
For the reasons stated above, the notions of defendants Hussnann

Cor poration and ASET Corporation for sunmary judgnment are granted. An
order in accordance with this menorandumis filed herew th.

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Novenber 9, 2007.
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